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COMMONWEALTH OF VIRGINIA
STATE CORPORATION COMMISSION
AT RICHMOND, APRIL 3, 1998

PETI TI ON OF
THE VI RG NI A BANKERS ASSCCI ATl ON CASE NO. BFI 970070

For review of actions of the
Bureau of Financial Institutions
in applying the common bond
provisions of the Virginia Credit
Uni on Act

ORDER

The Petition of the Virginia Bankers Association ("the
VBA"), filed August 8, 1997, sought Conm ssion review of certain
practices of the Bureau of Financial Institutions under Rule 3:4
of the Comm ssion's Rules of Practice and Procedure. The VBA
chal | enged the Bureau's having all owed a nunber of state-
chartered credit unions to expand their fields of nenbership by
the addition of "small enployee groups” and by descri bing
geographic (or community) common bonds.

A formal proceeding was established by order dated
Septenber 11, 1997, and the Bureau gave notice to all state-
chartered credit unions and banks, and others. Interested
parties were offered an opportunity to file witten responses;
thereafter any participant that believed a hearing was needed on

i ssues raised by the filings was allowed to file a statenent to


http://www.state.va.us/scc/contact.htm#General

that effect, giving reasons. The Virginia Credit Union League
("the League"), and three conmmunity-based credit unions ("the
Community CUs") filed responses Cctober 15, 1997. The "Response
and Motion to Dismss of the Virginia Credit Union League" sought
to have the Petition dism ssed on grounds that the VBA was not a
"person in interest” within the neaning of Rule 3:4. Staff
counsel filed a "Response of the Bureau of Financi al
Institutions" dated October 28, 1997.1

On Novenber 5, 1997, the VBA, the League and the Community
CUs filed additional pleadings. The VBA's "Reply and Statenent
Concerni ng Need for Hearing" took the position that a hearing was
not necessary. The League's "Statenment Wth Respect To Further
Proceedi ngs" asked that a decision be delayed until the Suprenme
Court of the United States decided a pending case, and al so
sought a hearing in order to present evidence on the structure of
the credit union industry, its clientele and uni que function,
ostensibly in response to characterizations of the industry
contained in certain VBA policy argunents. The Comunity CUs'
"Request for Hearing" asked for an opportunity to present
evi dence on the nature of the common bond, the nature of the
services that community credit unions provide to their
communities, and the circunmstances surrounding the Bureau's
havi ng granted the byl aw amendnents resulting in the Comunity

CU s current fields of nenbership.

! The League noved to substitute counsel Cctober 30, 1997. There being no
obj ection, the League's notion is granted.



Petitioner asserts that the provisions of the Virginia
Credit Union Act (Chapter 4.01 of Title 6.1 of the Code of
Virginia) governing the conmon bonds of Virginia state credit
unions, primarily 8 6.1-225.23 of the Code, plainly do not permt
a Virginia credit union to have nore than one nenbership group
and do not all ow nenbership to be based on residence or
enpl oynent in a particular geographic area or political
subdi vi sion or community.? The VBA requests the issuance of an
order to the above effect, but stops short of suggesting that any
existing field of menbership be disturbed.

The League contends that the Bureau acted within its
adm ni strative discretion both in permtting "small enpl oyee
groups” (SEGs) to be added to the fields of nenbership of
existing credit unions and in granting community charters. The
Community CUs argue that the plain | anguage of 8§ 6.1-225.23
allows community charters.

The "Response of the Bureau of Financial Institutions”
contai ns an explanation of the history and reasons underlying the
Bureau's SEG practices. The Bureau states that it has not
under st ood t he common-bond provision of the Virginia Act as being
designed to limt conpetition with banks. It relates that the
policy of adding SEGs to existing credit unions was begun in

1974, based on a practical concern for the viability of credit

2 Section 6.1 of the Code of Virginia provides (in part): "B. Credit union
menbership shall be limted to persons having a specified common bond of
interest, nenbers of their inmrediate fanmlies, associations of such persons,
other credit unions and enpl oyees of the credit union".



uni ons having | ess than adequate nmenbership -- coupled with a
desire to make credit union services reasonably available to
enpl oyees of small firnms. The practice of adding SEGs conti nued
in Virginia followng certain 1982 National Credit Union
Adm nistration rulings that formalized the practice of adding
SEGs to federal credit unions. The Bureau's Exhibit Alisted 18
state credit unions having fields of nmenbership that include
SEGs.

In response to a request contained in House Joint Resolution
No. 309 of the 1989 Session of the General Assenbly, the Virginia
Code Conmi ssion studied Chapter 4 of Title 6.1 of the Code with a
view toward revising the chapter "to nake the | aws governing
[Virginia] credit unions clearer, better organized, and nore
uni fornmt'.® Though it considered incorporating in Chapter 4.01
provi sions that would have all owed state-chartered credit unions
"to include in their nmenbership groups with common bonds”
"as allowed by federal |aw', the Code Conm ssion deci ded that
such a substantive change to existing | aw woul d exceed t he bounds
of HJ.R No. 309.* The Bureau reports that it did not viewthis
i naction of the Code Comm ssion as affecting the | ong-standing
Bureau SEG policy and practice. That position is not
unr easonabl e, given (1) the changes in the Act since 1980 to

enable and facilitate nmergers of credit unions, and (2) the

®  HJ.R 309, 1989 Regul ar Session, Vol. Il, p. 2088.

* "Report of the Virginia Code Conmi ssion on the Revision of Chapter 4 of
Tile 6.1 of the Code of Virginia to the Governor and the General Assenbly of
Virginia", House Docunent No. 50 (1990), Introduction and Sunmary.




General Assenbly's inpetus toward maintaining parity between
state and federal credit unions through a grant of "wild card"
authority, i.e., the ability to adopt regulations giving state
credit unions powers at |east conparable to those of their
federal counterparts. (See 88 6.1-225.3:1, 6.1-225.22 and 6. 1-
225.27 of the Code of the Virginia.)

Adopting a cautious approach, the Bureau stopped addi ng SEGs
not long after the July 30, 1996, decision of the US. Crcuit

Court of Appeals for the D.C. Circuit in First National Bank &

Trust v. National Credit Union Adm nistration and AT&T Fam |y

Federal, 90 F3d 525 (D.C. Cr. 1996) (hereinafter "AT&T Famly

Federal ").> The United States Suprene Court heard argunent on an

appeal fromthe AT&T Fam |y Federal case in Cctober of 1997. The

Court decided February 25, 1998 that banks and the Anerican
Bankers Association had standing to sue in federal court.® The
Court held also that the National Credit Union Adm nistration had
erred in construing 8 109 of the National Credit Union Act so as
to allow federal credit unions to have nore than one common bond.
Because the issues before the Suprene Court concerned
judicial standing under federal statute and case |aw and the
construction of the 1934 Federal Credit Union Act's common-bond

provi sion, which differs substantially from§ 6.1-225.23 of the

1t was in early 1997 that the three new conmunity charters were authorized,
according to the Bureau's "Response".

6 National Credit Union Adnministration, Petitioner v. First National Bank &
Trust Co. et al. and AT&T Famly Federal Credit Union, et al., Petitioners v.
First National Bank and Trust Co. et al., Nos. 96-843 and 96-847.




Code, the conclusions of the Suprenme Court in the AT&T Fam |y

Federal case are not dispositive - though instructive - in
addressing the issues raised by this Petition.’

As to the question whether this Petition may properly be
brought before the Comm ssion by the VBA, we have wei ghed
carefully all the authorities cited by the parties. W are
m ndful in particular of the recent affirmance by the Suprenme
Court of Virginia of our decision to dismss a petition filed

purportedly under Rule 3:4. See Ernst & Young LLP v. State

Cor poration Comm ssion, Record No. 971810 (January 20, 1998). W

are of the opinion that that case is distinguishable onits facts
fromthe present situation. This matter involves the Bureau's
construction - and its application on a nunber of occasions - of
a Virginia statute affecting state-chartered credit unions and
banks (especially "comunity banks"), both of which are subject
to regulation by the Bureau. W find, in these circunstances,
that the VBA may properly bring the Petition.

Under Rule 3:4 of our Rules of Practice and Procedure we
review, in our capacity as adm nistrative heads of the
Comm ssi on, disputed interpretations
and applications of |aw by the various divisions of the

Commi ssi on. 8

712 U.S.C. § 1759 provides (in relevant part):

Federal credit union nmenbership shall be limted to groups having a
common bond of occupation or association, or to groups within a well-defined
nei ghbor hood, community, or rural district.

8 Rule 3:4 provides:

Upon written petition of any person in interest dissatisfied with any

action taken by a division of the Conmi ssion, or by its failure to act,



In this matter the material facts are set forth in the
pl eadi ngs of the parties and the "Response" filed by the Bureau.
No party takes issue with any factual matter pleaded, and it is
clear fromthe pleadings that no material fact is in dispute.

The i ssues presented are questions of |law, and the requests for a
hearing | ack supporting reasons.? In these circunstances, we
decline to grant a hearing in the matter, and, having consi dered
the League's March 5, 1998 "Mdtion for Additional Proceedings",
and the VBA's "Mdtion for Permssion to File a Response" tendered
March 18, 1998, hereby deny those notions.

Havi ng considered the Virginia Credit Union Act,
particularly 8 6.1-225.23 of the Code, all the pleadings filed
and argunents nmade in this matter, and the precedents and
authorities cited, IT IS ORDERED THAT the League's Cctober 15,
1997 notion to dismss the Petition herein is denied. Wth
reference to the SEG practice conplained of, we find that the
Bureau correctly suspended the SEG practice in October, 1996, and
that action is confirned. W need do nothing further on this

issue at this tine.

resulting fromdisputed facts or fromdisputed statutory interpretation or
application, the Comrission will set the matter for hearing. |If the dispute
be one of lawonly, in lieu of a hearing, the Conmm ssion nay order a
stipulation of facts and subm ssion of the issues and argunent by witten
briefs. Oal argunent in any such case shall be with the consent of the
Conmi ssi on.

® The Septenber 11, 1997 "Order Establishing a Proceeding and Directing
Filings" herein required a statement with reasons as to the need for a
heari ng.



The Bureau has concluded that the | anguage of Virginia's
common- bond statute, which omts the limting phrases found in
the 1934 federal Act, neans that geographic, political
subdi vi sion or comrmunity conmon bonds are not precluded by state
law. We have considered Petitioner's argunents to the contrary,
and we agree with the Bureau, provided those within the
postul ated community share a "uniting force or tie; link", i.e.,
a bond.™® We will rely on the Bureau to require that such conmon
bonds be reasonably established by a factual showi ng. The
existing fields of nmenbership of Virginia credit unions may be
retai ned; new nenbers may be added within those current fields.

Havi ng conpl eted our review of the Bureau practices
questioned in this proceeding, we hereby dismss this matter and

order it renoved fromthe docket.

9 American Heritage Dictionary, Second Col |l ege Edition (1985).




